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(Monday, March 29th, 2003, at 3:15 p.m.)

THE COURT: Good afternoon. We're on the record
now in Carhart and others versus Ashcroft, 4:03CV3385. We
are in the courtroom in Lincoln, Nebraska. Counsel, please
now enter your appearance, first for the plaintiffs.

MS. SMITH: Yes, Your Honor. Priscilla Smith for
the plaintiffs with Janet Crepps, Nan Strauss and Jerry Hug.
Thank you.

THE COURT: Hello.

MR. COPPOLINO: Good afternoon, Your Honor.

Anthony Coppolino with the Department of Justice for the
defendant joined by Terry Henry, Preeya Noronha, Andrew
Warden.

THE COURT: Thank you. What we will do this
afternoon is to hear your opening statements, then take
whatever evidence we have available to us this afternoon. I
would like to -- I typically break at 4:30, but today we'll

go to 5:00. Then we'll break at roughly 5:00 o'clock. I

won't -- I'll give you as much time as you reasonably need
to make your opening statements. Take whatever time you
need.

For those of you who are in the courtroom, you need to
know that this is a courtroom, and I will treat it as a
courtroom which means that we won't have any outbursts, we

won't have any actions that are inconsistent with the
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dignity of this courtroom. All right. I'll hear from the
plaintiffs first.

MS. SMITH: May it please the Court. Good
afternoon, counsel. Your Honor, the Supreme Court has
repeatedly insisted that the Government cannot prevent
physicians from acting to protect the health of their
patients. The right underlying this freedom, the freedom
that all Americans enjoy is the constitutional protection of
an individual's interest in privacy and liberty stemming
from our rights to preserve our bodily integrity and our
rights to make the important decisions that define our
lives.

In the context of abortion, the Court has repeatedly
insisted that the rights of pregnant women, no less than
other Americans, include this right to protect our health
interests, and indeed, this central feature of
constitutional privacy and liberty interests has guided the
Court for over 30 years since Roe vs. Wade and has become
known in shorthand as the health exception. But what does
the health exception mean in this case? The necessity to
protect the health of pregnant women seeking abortions means
different things in different contexts and has a different
impact on the different types of restrictions on abortion
passed by states and now by the Federal Government.

In the context of post-viability bans on abortion, then
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it means that the woman must be able to obtain an abortion;
the ban itself is nullified if she needs the abortion to
protect her health.

In contrast, in the waiting period context, a health
exception does not mean that every woman seeking an abortion
to protect her health can avoid the waiting period
altogether. It means only that a medical emergency
exception must exist, so that if waiting for 24 hours would
harm her health, she need not wait.

What does it mean in this case? Luckily, the Supreme
Court has told us it means that the woman must be able to
obtain, and the physician must be able to provide, the
safest procedure available, the procedure that the physician
judges is most likely to preserve the woman's reproductive
health.

Now, the Court set some ground rules for this. They
said a statute restricting abortion that lacks a health
exception is unconstitutional absent evidence that a health
exception would never be necessary to preserve the health of
a woman, and where substantial medical authority supports
the proposition that banning a particular procedure could
endanger women's health, then KC and the constitution
requires a health exception. Following the Court's
decision, five courts of appeals have confirmed that the

Supreme Court unequivocally held that any ban on intact D &
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E must include a health exception for the health of the
mother. The First, the Third, the Fourth, the Fifth, the
Sixth Circuits, and, of course, the Eighth Circuit's
decision was the one affirmed in Carhart.

What will the evidence show in this case? If we limit
our discussion for a moment to the intact variation of the D
& E procedure, a procedure that itself is performed
differently by different physicians, and importantly, a
procedure that is performed differently depending on the
unique circumstances of each patient. The evidence in this
case will show that the relevant indicia of safety and the
advantages of removing the fetus intact are no different
than they were four years ago when the Supreme Court
affirmed this Court's findings, rejected contrary findings
from the district court in Wisconsin, and heard from the
American College of OB/GYN that the intact D & E was in some
situations, the best and most appropriate procedure to
preserve the health of the woman.

The plaintiffs will prevent the testimony of 12 experts
who regularly perform second trimester abortions; some who
the Court will hear live and some whose the testimony will
be presented through trial testimony, through trial
transcripts from the other two cases challenging the law.
The experts will testify about the safety advantages of

intact or near intact removal of the fetus.
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These experts include Dr. Doe, an expert practicing and
teaching in a university setting in a large metropolitan
center; Dr. Carhart here in Nebraska; and the three other
plaintiffs. Drs. Chasen, Westhoff, Hammond and Frederiksen
practicing at Cornell Medical College, Columbia University,
and Northwestern respectively.

Experts will testify that intact removal of the fetus
can occur and is desirable as early as 12 to 15 weeks of
pregnancy.

Additional evidence will be presented to the Court from
the 30 (b) (6) deposition of ACOG which stands behind its
position as well as from the APHA and the American Medical
Womens Association, all of whom oppose the act. The
defendant's witnesses, on the other hand, none of whom
personally perform second trimester abortions regularly and
all of whom are personally opposed to abortion except for in
extremely rare circumstances, will testify that the
procedure is never the only one available to perform an
abortion procedure. But that is not the standard. The
standard is whether the procedure is safer in some
circumstances and whether banning the method poses increased
risks to a woman's health.

THE COURT: Tell me about the defendant's expert
who is the chair of the OB-GYN department at Yale.

MS. SMITH: Yes. Dr. Lockwood actually admitted in
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his deposition there was clearly a significant body of
medical opinion that the D & X procedure was safer in some
circumstances.

THE COURT: ©Now, my understanding is he was head of
a similar -- had a similar position in New York and that D &
Xs were performed in his department while he was the chair.

MS. SMITH: That's right.

THE COURT: Do I understand that correctly?

MS. SMITH: That's correct, Your Honor.

THE COURT: Wait a minute. Did he perform the D &

MS. SMITH: No, he did not. He does not perform
abortions because he's personally opposed to them, but he
did have people perform abortions on his watch, and he
admitted that he would not allow unsafe procedures to be
performed at NYU which is where he was at Bellevue Hospital.
And he also testified that if he was in the process of
hiring someone to provide abortion services at Yale, and
that if that person provides the D & X procedure, and if
this law is not in effect, then these procedures will be
provided at Yale under his watch as well.

THE COURT: Now, my understanding from the
defendant's brief is that the doctor, fellow from Yale, will
testify that the D & X is never safer post-viability; is

that right?
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MS. SMITH: That is what he'll testify, that's
right. And he will also testify that, I believe, that the
Joxon can be performed. At the same time, though, he admits
there are risks to the Joxon, and he also admitted the Joxon
should be up to the patient's choice.

THE COURT: Well, of course, the Joxon would --
well, I don't know that. Typically when we are talking
about the Joxon, we are talking about pre-viability; are we
not?

THE WITNESS: Well, both, Your Honor, I think. But
in this case the plaintiffs don't perform procedures
post-viability. We are only talking about pre-viability
procedures.

THE COURT: Let's be clear about what you just said
to me. This is a facial challenge to both aspects of the
ban.

MS. SMITH: This is a facial challenge to the Act.
The plaintiffs in this case perform pre-viability abortions
just as was true in the Carhart case, Your Honor.

THE COURT: Right. You recall what I held in the
Carhart case, that I would not declare the statute
unconstitutional on its face but only as applied.

MS. SMITH: Yes, Your Honor, and respectfully, that
was the one piece of the Carhart case that you were not

upheld on.
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THE COURT: ©No, find anyplace where the circuit or
the Supreme Court said I erred.

MS. SMITH: That's true; they didn't address it,
Your Honor, but they did decide, they noted, the Eighth
Circuit noted that you had struck down the law as applied,
but that it was treating this case as a facial challenge and
was striking down the statute on its face.

THE COURT: Right, but that's not what I did.

MS. SMITH: Right. I understand that.

THE COURT: Now, are you going to have anybody here
who can tell me post-viability that this ban is going to
cause anybody problems post-viability?

MS. SMITH: ©No, Your Honor, because all the
plaintiffs and all the witnesses are going to be testifying
about pre-viability procedures.

THE COURT: All right.

MS. Smith: There is some dispute --

THE COURT: What am I to make of that?

MS. SMITH: Well, Your Honor, there is an issue
about how you would craft injunctive relief which is what I
think Your Honor is addressing, and the problem is that if
you were to carve out, let's say, an exception for the
post-viability, that you would only strike it down pre-
viability. You would leave post-viability applications of

the law which I think is what you're getting at.
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THE COURT: Well, I don't even know what I'm
getting at. What I'm telling you, just as kind of a
simplistic, which is some years ago we were in the same
position, I can do a pretty good job, I think, of describing
what the witnesses tell me what they do, why they do it,
whether what they do is, from my perspective, reasonable or
not. It's very hard for me to make that judgment in the
abstract, and yet you're wanting me to preclude enforcement
of the law in the abstract post-viability, and my question
to you, I mean, that just doesn't seem sensible to me. Why
would it -- a Court ever do that?

MS. SMITH: Well, Your Honor, I looked into this
question more because I know it is an issue that concerns
you, and as we put in our trial brief, there is not a great
deal of clarity in the case law.

THE COURT: Boy, that's right.

MS. SMITH: On this issue, that's for sure. What
is clear is that every time a statute has been challenged
where there are pre-viability and post-viability
applications, and where it has been challenged on its face,
it has been struck down in its entirety.

THE COURT: Yeah.

MS. SMITH: And I think the one rule that we were
able to glean from the case law was the question of whether

you're rewriting the statute, it's kind of a severability



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Opening statements 166

analysis, whether the legislature, in this case, Congress,
would have upheld the law if it was limited to
post-viability in this case would be, that would be the
question.

THE COURT: Um-hm.

MS. SMITH: And here we know clearly that that is
not true because Congress rejected on a number of occasions
amendments that would have applied, limited the statute to
post-viability applications.

THE COURT: But I wouldn't be rewriting it, it
seems to me, if I were to find that pre-viability
enforcement was unconstitutional, but there wasn't anything
in the evidence that would permit me in the abstract to
conclude that post-viability was a problem. Why would I be
rewriting the statute to enjoin enforcement of the one but
not the other.

MS. SMITH: Because Congress said it was not
willing to pass a statute if it was limited to
post-viability.

THE COURT: Sure.

MS. SMITH: In fact, there are post-viability bans
on abortion in 40 states already.

THE COURT: But the emphasis is on, in this
circumstance, the adjective rewrite. That's a bad thing. I

shouldn't put myself in the mind of Congress. I have got no
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right to do that. But, and I understand that line of
analysis, but simply declaring one portion of the statute
unconstitutional and not the other doesn't -- I don't see
why that is either disrespectful of Congress or a rewriting
of the statute.

MS. SMITH: Well, Your Honor, I would agree with
you 1if there were two separate provisions. If there was a
provision that said this applies post-viability, this
applies pre-viability, but here there isn't, so you would
have to insert the word post-viability into the statute
which I think is, respectfully, Your Honor, I do believe
that's the definition of rewriting when you add words to a
statute. The other thing I will say about this is there has
been a lot of talk in this case about peri-viability, and
there are people with different opinions about when
viability begins. We have plaintiffs and other experts who
perform procedures in the 24th week of pregnancy, and there
is some dispute about those procedures. People who are
performing them do not believe they are viability --
post-viability procedures, but there are some people who
will argue that they are, but not to get us off the other
issue, I think it is a difficult issue. I think there are
different issues here than there may have been in some other
cases, but I think that if that analysis were correct, then

we would have all the statutes that we have been challenging
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here in Nebraska and all over the country would have been
limited to post-viability, and none of them were. They were
all struck down in their entirety.

THE COURT: Well, I didn't strike it down.

MS. SMITH: I know you didn't, Your Honor.

THE COURT: Just to be clear about that.

MS. SMITH: I know, Your Honor.

THE COURT: I thought I was raising a huge red flag
saying, will somebody please tell us what the difference
between an applied challenge is and a facial challenge and
when one 1s appropriate and the other isn't, and apparently
the flag was not waved.

THE COURT: Well, the flag was raised -- was waved
loud and clear, Your Honor, and I did try to find some
more --

THE COURT: No, no, I mean in the earlier case.

MS. SMITH: Yeah. Yeah, but I have been trying to
find some more guidance for the Court and for myself in this
issue and simply haven't found much except for what we have
put in the brief which was that you look at what the intent
of the legislature would have been, and the idea is not to
rewrite as a separation of powers issue.

THE COURT: Well, as a practical matter, we used to
argue about as applied or facial because nobody knew whether

you applied Salerno or not, and it was often a wiggly way
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around Salerno. Now you say Salerno doesn't apply anyway,
so it doesn't make any difference.

MS. SMITH: Salerno doesn't apply, and I think
that's pretty well established at this point given that the
Supreme Court didn't apply it. The Supreme Court knows the
dispute is out there. That was briefed in that case.

THE COURT: I'm not -- I'm not here to argue with
that, but now that if I assume that you are right, that
Salerno doesn't apply, then there isn't any -- there isn't
a, really, a tactical reason from your point of view, it
would seem to me, and can we get to the sort of the juris
prudential issue? What in the world does it -- some judge
have -- Why in the world should I be speculating on these
abstractions? Doctors in a variety of places, in a variety
of circumstances, being confronted with a variety of
problems, and you want me to enjoin the law when I don't
have anybody here who are like those doctors.

MS. SMITH: Well, Your Honor, I guess I think of
it, I'm coming at it from a different perspective which is
that I'm here to show that the law is unconstitutional, and
I'm showing it's unconstitutional with my plaintiffs and my
witnesses and my experts.

THE COURT: Sure.

MS. SMITH: Once I have shown it's

unconstitutional, I don't think the Court needs to speculate
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about how it would be applied post-viability. The Court can
say I don't know if it would be constitutional
post-viability without a health exception although

certainly --

THE COURT: If I don't know it --

MS. SMITH: -- it should be.

THE COURT: If I don't know it, why would I say it
then?

MS. SMITH: Because the Court, you would be
following the path of every Supreme Court and Circuit Court
decision before you to address the constitutionality of an
abortion restriction and in a facial challenge.

THE COURT: All right. Thank you. Go ahead.

MS. SMITH: Your Honor, to go on, you did ask me
about Dr. Lockwood and his testimony, and as we discussed,
he did supervise the procedures at NYU and thought they were
safe. He also testified that the findings and the law that
the intact D & E procedure was unsafe. He didn't agree
with. He thought it was at least as safe as D & E. But
does this mean that everyone can perform the intact D & E?
No. Some of the plaintiffs will testify that they always
try to remove the fetus as intact as possible, but they are
unable to, in most instances, and their expectation is that
the fetus may not come out intact. Dr. Fitzhugh has been

performing D & Es for 30 years and he's not changed his
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practice. But still he does find that in his practice the
fetus comes out intact in some instances and largely intact
in other instances.

Dr. Vibhakar from Iowa was actually taught how to
perform D & E abortions in her residency at Beth Israel
Hospital in New York. She believes it's the safest
procedure, but the reality of her abortion practice and her
busy schedule at the University of Iowa, her duties there,
her teaching duties don't allow her to perform the procedure
at the Emma Goldman Clinic because she would have to go
there another day a week she doesn't have. At the same
time, in the D & E procedures that she performs, the fetus
comes out sometimes intact in rare circumstances, and
largely intact in other circumstances, so this brings us to
the second question which is about the scope of the Act.

What does this Act actually ban? The first thing I
would look at here is what is the Government's position on
this. 1In their papers and in some of their papers and
through much of the questioning of the witnesses, the
Government has implied that the Act bans intact D & Es and
has placed great emphasis on whether or not the fetus has
actually been delivered intact and in what circumstances.

However, the Department of Justice official charged with
enforcement of the Act, Wan Kim, has testified that the

Department of Justice has not yet determined which procedure
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or procedures will subject the physician to violation of the
Act, and he also recognized that the word intact is nowhere
in the statute, nor is the statute limited on its face to
any particular gestational age.

Could he change his mind? Yes, he could. But the
Justice Department has not taken an official position at
this point as to what procedure or procedures are covered.

Indeed, the plaintiffs and their experts will testify
that the Act is broad in scope and could ban abortions as
early as 12 to 15 weeks of pregnancy. They will testify
that they hope to deliver as much of the fetus as possible
in one pass, and sometimes the removal of the fetus will
proceed in the manner described in the Act, even when a
physician does not expect the fetus to be delivered intact
and whether or not the fetus is actually delivered intact.
And this can happen in a breech presentation and a
transverse presentation, it can even sometimes, for some
doctors, happen in a vertex presentation.

THE COURT: You mean head first.

THE WITNESS: Head first, yes. One of the
difficulties in interpreting the Act, Your Honor, is that
physicians provide these procedures in all different ways.
As Your Honor knows, you've already heard this testimony in
the past case, and you'll hear more in this case about the

variation in the doctors' practices, and that's true whether
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they intend to bring the fetus out intact or largely intact
or not intact. In fact, second trimester surgical
procedures are very specialized, in part because of the
difficulty in performing them and because they are
unpredictable. There is no real road map to this procedure.
It's much less -- I have been trying to think of an analogy,
and with the help of some of my colleagues, I have put it
this way, Your Honor: It's much less like driving on a
paved road where you know where you're going than it is like
hiking in a forest. You may know the path you want to take,
but you may come across a fallen tree that blocks your path,
a waterfall may have destroyed another path, or a rock
slide, and you have to adjust and go in a different
direction, and that's really more -- more like what these
procedures are like, that the ground will open a new path to
you that may be better than you ever expected.

And I think that physicians have learned to expect the
unexpected, to adapt and modify their techniques as the
situations present during the procedure so that their intent
may actually change during the procedure as a situation
arises, and they always have the goal of enhancing the
safety of the procedure and reducing the discomfort of their
patients.

Now, what of the congressional findings? The evidence

will show that D & X is not dangerous to women, and even
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defendant's experts have admitted that this, that D & X is
at least as save as D & E and the findings were exaggerated
in this regard. The evidence will show that to the
contrary, contrary to the finding that D & X is never
medically necessary, that sometimes D & X is sometimes
necessary.

On fetal pain, Your Honor, the evidence will show it has
not been definitively established whether there is
consciousness of pain in the fetus and defendant's witnesses
have also stated that in any case the D & X would not be
more painful than other abortion procedures and may be less
SO.

That's the evidence will show, that even i1if the Court
accords deference, some deference to the findings, they are
unreasonable.

That's all I have, Your Honor.

THE COURT: Thank you. Mr. Coppolino?

MR. COPPOLINO: Good afternoon, Your Honor.

THE COURT: Good afternoon.

MR. COPPOLINO: Your Honor, today in this courtroom
and others in this country, we begin the process of
examining this ban on partial-birth abortion. The Court
will do so against the backdrop of a record and findings
made by Congress which are extensive and which reflect the

decision that a line had to be drawn in banning this
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procedure.

The record that the Government will present to you in
this trial, Your Honor, before its conclusion, will be far
different from the one that was before the Court several
years ago. It will include not only the detailed
Congressional Record but extensive testimony in support of
that record from experts that we believe you will find both
distinguished and finally informed.

THE COURT: Mr. Coppolino, let me interrupt you for
just a moment. You were good enough to provide me a number
of books and the Congressional Record, and as you know, I
have read them. And I heard from Ms. Smith that perhaps
some of the Senate, I think I'm remembering this correctly,
that some of the remarks on the floor of the Senate were not
included in those books. I know I'm going to get the
Congressional Record here. It would help me if you would
put that record in the same sort of format that you gave it
to me at the time of the preliminary injunction or the TRO
hearing just so that -- because I had, as you know,
summarized that in some detail, so what -- I guess what I'm
saying is, to the extent that you can just give me another
book, that will be helpful. Pardon me for interrupting you.
Go ahead.

MR. COPPOLINO: That's fine, Your Honor. I believe

we may have already done that because we have added to our
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exhibit list a number of Congressional materials, and I will
check with our team to make sure we may already have that
book prepared for you, and if we do not, we will prepare it
for you because we did include floor statements and other
materials that were before Congress in addition to the
hearings record, and I will seek to identify and provide
that to the Court.

THE COURT: That will be great. Thank you.

MR. COPPOLINO: Just as I was saying, we'll provide
you with testimony in support of that report from experts
that I think you will find distinguished and well informed,
and we will intend to counter what we believe Congress
concluded were assertions about the alleged safety of this
procedure which has simply been unverified.

I think you will find, Your Honor, that after how many
years has it been since your trial in the Stenberg case was
it? 1997 or '8, six or seven years, you'll find the
evidence they are presenting is largely the same, and I
think you heard some of that already in this case.

The assertion is going to boil down to, on the
plaintiffs' side, that based on intuition and personal
experience, there is this view that this procedure has some
intuitive safety advantages such as fewer instrument passes,
fewer fetal fragments potentially left behind. We don't

believe that evidence is going to stand up to scrutiny for a
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variety of reasons, and we look forward to presenting it to
you.

The ban, as you know, identifies a procedure in which
the physician knowingly removes the fetus to a point, to a
specified point outside the body of the mother deliberately
and intentionally for the purpose of then performing a
separate act to kill other than the completion of delivery.

Before this trial is concluded, we will seek to confirm
three basic findings that Congress made. First, that there
are no maternal health conditions that require this
procedure; second, that there are no proven safety
advantages to the procedure and, the ones that have been
advanced that I alluded to a moment ago are conjecture and
unverified.

Several years after the Court heard this testimony,
you're going to hear it basically again and may wonder why
in seven years there hasn't been further analysis. However,
you might view the Congressional Record in its adequacy,
Congress at least tried to step into the breach. It brought
doctors forth on both sides of the issue, not necessarily
all live, but some live, and in numerous written submissions
from doctors on both sides, and it evaluated the evidence
and it concluded it just didn't stand to reason --

THE COURT: Mr. Coppolino, let me ask you this, and

it puts you in an awkward position and it's not my intent
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intentionally to do that, but in this case, I have had the
benefit of your work and the benefit of Ms. Smith's work and
in compiling your experts, and you're just marvelous lawyers
on both sides, well prepared, marvelous experts, really
bright, capable, well-intentioned people. I have to tell
you, I don't see that Congress spent anywhere near the kind
of effort that you folks have spent in honestly trying to
give me a fair picture of the medical situation.

Assume that I'm right on that, what deference, then, do
I give Congress and its findings?

MR. COPPOLINO: I think under the law, the Court is
to give deference to those findings if there is a reasonable
basis and substantial evidence, and I think that's legal
speak for you need to evaluate them based on the evidence
that you hear in this courtroom, in part, and in part on the
evidence that is in that record.

THE COURT: I mean, I think that's the point. If I
evaluate it based on the evidence in this courtroom, I'm
likely to say that all Congress said, it's close enough for
government work.

MR. COPPOLINO: Your Honor, I think we will
certainly be able to put that record, the record of Congress
itself forward to you in a manner which demonstrates that
they did have a comprehensive and detailed record on many of

these issues.
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That said, the law doesn't require that Congress has to
have a detailed comprehensive record as you might find in an
Article III court with ten lawyers on either side examining
30 expert witnesses. The law requires that there be a basis
in fact for the law, not necessarily whether their hearings
transcripts were as well cross-examined as I or Ms. Smith
might cross-examine a witness. That's not the requirement.
The requirement is whether you can discern after the
evidence is presented in this case and after reading the
record, the record contains a reasoned judgment based on
facts that exist, that exist in this country based on the
medical expertise that you will hear --

THE COURT: 1In that regard, does Congress need to
approach that task objectively?

MR. COPPOLINO: Well, you know, that's an
interesting question, Your Honor. Does it need to approach
the task objectively? If Congress wishes to have laws that
are based on facts, in part, upheld, then it needs to, then
it needs to ensure that its judgments are well reasoned.

Now, I think it has done so here, and I think that the
evidence that we will present demonstrate that. I don't
believe there are any actual requirements on Congress along
these lines, it being a political institution and a
legislative body that gathers the facts as it will and makes

the judgments that it makes. Yet it recognizes that
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particularly in the area of abortion, the judgments that it
makes are going to be reviewed, and to the extent they are
based on medical evidence, they want to ensure that their
medical findings are sound.

In that record, you're going to hear from some of the
same witnesses on that witness stand that would be before
Congress. You're going to hear from some others, and you're
going to see they had before them experts in this field who
could carefully present that information to them and who did
so.

THE COURT: Who will appear here and who testified
before Congress?

MR. COPPOLINO: Dr. Curtis Cook is one of our
witnesses.

THE COURT: Who else?

MR. COPPOLINO: Dr. Watson Bowes provided
substantial written material in the Congressional Record.

THE WITNESS: Right.

THE COURT: Dr. Sprang also provided written
material for the record. Who am I forgetting? I know I
thought Dr. Anand who was our fetal pain expert did not
appear live but submitted enormous amounts of material to
Congress which was cited and relied on. We didn't bring
everybody.

The hearings record went back eight years, and we wanted
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to give you some fresh basis as well, but you're going to
get three to four people who contributed to that
Congressional Record.

THE COURT: All right. Thank you.

MR. COPPOLINO: I think one of benefits of bringing
them live is that it will put a personal face on that record
to some extent. You'll see Dr. Curtis Cook, you'll meet
him. You'll hear him in person, and you'll come to a better
appreciation of the views which he presented to Congress.
Likewise with Dr. Watson Bowes who I don't believe appeared
live but was certainly well represented in the record.
You'll hear from him live, and you'll get the benefit of his
expertise as a professor emeritus at the University of North
Carolina with a particular expertise in studying the medical
literature with respect to obstetrical issues and abortion.
His testimony will impress you as well.

In addition to medical issues, there are ethical issues
Congress looked at, and they are not irrelevant in our view
as the plaintiffs may suggest, and the evidence that we will
present, the medical evidence will affirm those ethical
considerations as well that this is a termination of a life
that a appropriates the process of delivery, termination of
a life near viability which is very significant because you
will hear testimony, as you already have, that the measure

of viability is not certain, and that you get past that 20,
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21, two week period, it's not entirely certain whether that
fetus is actually viable or not, and that is the danger
zone, and that animates the concern that Congress has with
respect to this procedure, because it was specifically
designed to extend the period in gestation when you could
easily perform an abortion, and it was Jjustified in ways
that have not proven to be true.

I would like to touch on that, if I may, just for a
moment. From the plaintiffs' perspective, and I say this
with respect, they view this as largely an issue of surgery.
Abortion is, of course, legal in this country, and it is a
common surgical practice.

Dr. Carhart and his colleagues perform surgery. From
their perspective they should have the discretion to judge
the manner in which they perform surgery, if they think it
is as safe as possible. You will hear that this procedure,
the so-called intact D & E procedure is a minor variation
that they regard as intuitively safer. Our evidence will, I
think, cast great doubt on that, but first and foremost, it
will demonstrate this is not mere surgery to evacuate
tissue.

The Supreme Court itself has clearly recognized that
when a life is at stake, the Government can take into
account that interest, and that is what is going on here.

The law does not provide that physicians have complete
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discretion to decide what is safe with respect to their own
abortion practices as Ms. Smith pointed out. There is this
notion of substantial medical authority, and as much as
plaintiffs wish to anoint themselves that they are
reflecting substantial and medical authority which you will
find is that they are no more than a group of doctors with
opinions, opinions that are untested, unreliable and will
prove to be without adequate foundation to permit this
procedure to proceed. Mere differences of opinion are not
enough and certainly should not be enough to judge whether
or not this particular procedure should go forward in the
face of serious questions as to its efficacy and as to its
ethics.

Congress heard both sides, and it decided that it was
not necessary to advance the health interests of women who
were facing complicated pregnancies that there were
potential and unstudied risks, and it took into account
ethical considerations, and those are the three pillars of
the law.

They are profound considerations, and they are not going
to simply turn on whether at the end o