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INTRODUCTION

Before this court is the constitutionality of the Partial-Birth Abortion Ban Act of 2003
(“Act”). With the Act, Congress seeks to ban an abortion procedure it refers to as “partial-birth
abortion.” The Act is very similar to a prior Nebraska statute banning so-called “partial-birth
abortions,” which the United States Supreme Court held unconstitutional. See Stenberg v.
Carhart, 530 U.S. 914 (2000). Plaintiffs in this case seek an injunction permanently enjoining
enforcement of the Act.

For the reasons that follow, this court concludes that the Act is unconstitutional, and

PERMANENTLY ENJOINS enforcement of the Act.!

The court would like to take this opportunity to express its appreciationfor the high quality
of advocacy and the degree of professionalism and courtesy exhibited by all counsel.
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BACKGROUND
. EACTUAL BACKGROUND

The Act at issue in this case imposes criminal and civil penalties on “[a]ny
physician who, in or affecting interstate or foreign commerce, knowingly performs a partial-
birth abortion.” 18 U.S.C. § 1531 (a). A brief summary of the various abortion procedures is
set forth below to aid in an understanding of the Act’s scope and the procedure or procedures
that it prohibits.?

A. Established Abortion Procedure

A full-term pregnancy lasts for approximately 40 weeks, measured from the date of the
woman’s last menstrual period (“Imp”).2 Traditionally, pregnancy is divided into three
trimesters, with the first trimester lasting until about the 13th or 14th week of pregnancy, the
second lasting until about the 27th week, and the third lasting until birth. See, e.g., Trial
Transcript (“Tr.”) Vol. 1 at 14:2-20 (Paul). A fetus is considered viable, meaning that it has a
realistic chance of long-term survival outside the uterus, at approximately 24 weeks Imp. Tr.
Vol. 1 at 14:21-15:5 (Paul); Tr. Vol. 7 at 1119:23-1120:3 (Sprang), Tr. Vol. 9 at 1355:18-22
(Cook, finding viability at 23 weeks).

If a woman chooses to terminate her pregnancy, a doctor will use different medical
techniques depending on the gestational age of the fetus. Second trimester abortions, the
main subject of this litigation, generally involve one of two procedures: dilation and evacuation
(“D&E,” or surgical abortion) or induction (which is also known as a medical abortion,

meaning that drugs are administered to abort the pregnancy).* Other methods that are used

2In discussing the background regarding abortion procedures generally, the court relies
in part on the testimony of the parties’ experts. The background and qualifications of those
experts is set forth in this court’s findings of fact regarding the necessity of a medical exception.
See fn 16 below.

3All gestational ages inthis order are dated from Imp unless otherwise indicated. Some
doctors date gestational age by the date of conception, which is approximately two weeks after
a woman’s last menstrual period. See Tr. Vol. 10 at 1614:14-23 (Anand).

4As of 2000, first trimester abortions make up approximately 85% of the 1.3 million

abortions performed per year inthe United States. Exh. 7 at 31 (“Abortion Surveillance — United
States 2000,” compiled by the Centers for Disease Control; table 16); see also Tr. Vol. 1 at 38:6-

3
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much more rarely are hysterotomy (the caesarean removal of the fetus from the uterus) and
hysterectomy. Tr. Vol. 1 at 44:7-47:2, 46:8-46:22 (Paul); Exh. 7 (table 16).
1. D&E

A D&E abortion is a surgical procedure, which is performed in two steps: dilation of the
cervix and surgical removal of the fetus. See, e.g., Tr. Vol. 1 at 50:10-15 (Paul). About 85-
95% of all second trimester abortions performed in the United States are D&Es. Tr. Vol. 1 at
48:24-49:17 (Paul); Trial Exhibit (“Exh.”) 7 (table 18) (noting that D&Es make up 95% of all
abortions taking place between 16 and 20 weeks of pregnancy, and 85% of all abortions
taking place after 20 weeks); Tr. Vol. 5 at 804:2-3 (Westhoff).°

To begin the D&E process, the woman'’s cervix is first dilated with osmotic dilators
used either alone or in conjunction with drugs known as prostaglandins (or misoprostyl).® This
encourages the cervix to expand in width and shorten in length, as if in preparation for labor,
and will permit the doctor to introduce surgical instruments into the woman’s uterus. Tr. Vol. 1
at 50:25-62:6 (Paul); Tr. Vol. 1 at 167:5-10 (Sheehan); Tr. Vol. 3 at 400:18-402:22 (Doe); Tr.
Vol. 4 at 509:4-511:19 (Broekhuizen); Tr. Vol. 4 at 657:13- 662:25 (Creinin); Tr. Vol. 5 at
811:18-812:20 (Westhoff), Tr. Vol. 11 at 1718:4-1720:10 (Chasen). Doctors need more
dilation as gestational age increases, and generally try to achieve a minimum of one
millimeter of dilation for each week of gestation (for example, a doctor would try to achieve 20

millimeters, or 2 centimeters, of dilation for a 20 week fetus). Tr. Vol. 2 at 182:6-14

42:24 (Paul). Forfirst trimester abortions, the doctor will either perform an early medical abortion
(up to 9 weeks) or a vacuum aspiration abortion (which is also known as dilation and curettage,
or D&C). Tr. Vol. 1 at 43:18-44:6 (Paul). These procedures are not at issue here.

SDoctors report that women appear to strongly prefer D&E abortions to inductions for a
variety of reasons, including the fact that a D&E is significantly quicker than an induction, does
not require a hospital stay, and does not require that the woman go through labor to end the
pregnancy. See, e.g., Tr. Vol. 1 at 91:17-92:1 (Paul), Tr. Vol. 3 at 457:1-458:10 (Doe); Tr. Vol.
4 at503:22-504:3 (Broekhuizen); Tr.Vol. 5 at 804:2-5 (Westhoff); Tr. Vol. 11 at1773:23-1776:10
(Chasen); Tr. Vol. 6 at 946:24-947:3 (Bowes).

6Sometimes the misoprostyl will result in uterine contractions, which may result in either

the partial or complete delivery of the fetus before any surgery takes place. See, e.g., Tr. Vol. 1
at 59:16-60:17 (Paul); Tr. Vol. 3 at 405:4-6 (Doe); Tr. Vol. 4 at 511:23-512:25 (Broekhuizen).

4
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(Sheehan); Tr. Vol. 3 at 402:3-5 (Doe); Tr. Vol. 4 at 661:22-662:1 (Creinin). * However, the
amount of cervical dilation that can be achieved is individual to each woman and cannot
necessarily be controlled. Tr. Vol. 1 at 55:8-14 (Paul); Tr. Vol. 2 at 14-15 (Sheehan); Tr. Vol. 3
at 402:10-18 (Doe); Tr. Vol. 8 at 1283:3-8 (Shadigian); Tr. Vol. 4 at 661:19-21 (Creinin). For
instance, women who have previously undergone childbirth often will achieve greater dilation
in a shorter period of time than women who have not. Tr. Vol. 1 at 62:2-5 (Paul); Tr. Vol. 2 at
182:20-183:1 (Sheehan); Tr. Vol. 4 at 662:2-9 (Creinin); Tr. Vol. 5 at 812:12-13 (Westhoff); Tr.
Vol. 11 at 1723:17-1724:6 (Chasen).

Dilation can take place over a period of time ranging from 90 minutes up to one or two
days, depending on the practice of the physician. The process can be accelerated if drugs to
induce dilation are administered along with the placement of laminaria in the cervix. Tr. Vol. 1
at 55:4-7, 59:9-11 (Paul, using a half to one-day dilation procedure); Tr. Vol. 1 at 180:21-
183:10 (Sheehan, using a two-day dilation procedure); Tr. Vol. 3 at 401:7-402:22 (Doe, using
a one-day dilation procedure); Tr. Vol. 4 at 659:23-24 (Creinin, using a one-day dilation
procedure); Tr. Vol. 5 at 812:6-812:20 (Westhoff, using a two day-dilation procedure); Tr. Vol.
11 at 1719:10-25 (Chasen, using a two-day dilation procedure). If the doctor opts to perform
dilation over an extended period of time, the procedure often takes place in an outpatient
setting, so the woman can participate in her usual daily activities and spend the night at home.
See, e.g., Tr. Vol 1 at 45:15-19, 60:1-6 (Paul); Tr. Vol. 2 at 181:11-14 (Sheehan); Tr. Vol. 3 at
402:21-22 (Doe); Tr. Vol. 4 at 659:25-660:5 (Creinin).

The woman then returns to the clinic or hospital the next day, and, if sufficient dilation
has been achieved, she is then placed under some form of sedation, and the cervix is

prepared for surgery.® The doctor will then place forceps in the uterus, and, usually under

By comparison, the vaginal delivery of a full-termfetus requires 10 centimeters of dilation.
No doctor would dilate a woman'’s cervix to that extent for the purpose of performing a surgical
abortion. See Tr. Vol. 4 at 544:17-545:4 (Broekhuizen stating the maximum dilation he would
seek is 6-7 centimeters for an induction abortion, which requires more dilation than a D&E).

8If the doctor believes the cervix has not sufficiently dilated for the procedure to be

performed, the doctor may place more dilators in the cervix and wait another day before
beginning the surgical portion of the abortion. See, e.qg., Tr.Vol.4at518:23-519:2 (Broekhuizen);

5
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ultrasound guidance, grasp the fetus with the forceps and then remove the fetus by pulling it
through the cervix and vagina. This process usually causes the fetus to disarticulate. It usually
takes about 10-15 “passes” through the uterus to remove the entire fetus. When the entire
fetus has been removed, the doctor then uses a suction tube, or cannula, to remove the
placenta from the uterus and to ensure that no fetal parts have been left behind. Tr. Vol. 1 at
62:7-68:21, 69:9-21 (Paul); Tr. Vol. 2 at 183:15-186:13 (Sheehan); Tr. Vol. 3 at 402:23-
404:12 (Doe); Tr. Vol. 4 at 514:20-526:17 (Broekhuizen); Tr. Vol. 4 at 663:1-668:4 (Creinin);
Tr. Vol. 5 at 812:21-818:7 (Westhoff). All the testifying experts who perform this procedure
use ultrasound to provide visual guidance for second trimester abortions. Tr. Vol. 1 at 67:6-7
(Paul); Tr. Vol. 1 at 168:6-13 (Sheehan); Tr. Vol. 3 at 403:16-19 (Doe); Tr. Vol. 4 at 515:15-24
(Broekhuizen); Tr. Vol. 4 at 668:13-17 (Creinin); Tr. Vol. 11 at 1721:11-15 (Chasen).

This process takes between 10-15 minutes on average, and can take place either in
an outpatient setting or in a hospital. Tr. Vol. 1 at 62:8-9, 73:2-4 (Paul); Tr. Vol. 2 at 186:12-13
(Sheehan); Tr. Vol. 3 at 407:24-408:1 (Doe); Tr. Vol. 4 at 524:11-14 (Broekhuizen, averaging
10-15 minutes, but noting range of 5 to 40 minutes); Tr. Vol. 5 at 741:5-742:2 (Creinin,
averaging 10-15 minutes, but noting range of up to 40 minutes).

Some doctors, but not all, also give an injection of either digoxin or potassium chloride
(“KCI") either directly into the fetus’ heart or in the amniotic fluid surrounding the fetus to effect
fetal demise before the procedure is commenced. Compare Tr. Vol. 2 at 16-196:6 (Sheehan,
who routinely offers digoxin); Tr. Vol. 4 at 561:15-562:22 (Broekhuizen) with Tr. Vol. 2 at
328:24-329:18 (Drey, who only offers digoxin when specifically requested to do so), Tr. Vol. 3
408:7-13, 416:14-419:19 (Doe, who does not routinely effect fetal demise before procedure);
Tr. Vol. 5 at 819:20-820:5 (Westhoff); Tr. Vol. 11 at 1780:20-1782:21 (Chasen).

2. Induction
The second-most common method of second trimester abortion is induction. About

5% of all second trimester abortions from 14-20 weeks are by induction; after 20 weeks, that

Tr. Vol. 4 at 660:23-661:14 (Creinin).
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percentage increases to 15%. Tr. Vol. 1 at 48:24-49:17 (Paul); Exh. 7 (table 18).

Since the uterus in the second trimester of pregnancy is not inclined to expel the fetus,
contractions must instead be artificially induced through the use of chemical agents. In an
induction, the woman is given medication to induce labor to expel the fetus. Inductions were
previously triggered by saline injections into the uterus, but the most current medical
techniques now call for the administration of misoprostyl or oxytocin to induce contractions
and labor. Tr. Vol. 3 at 409:4-409:21 (Doe); Tr. Vol. 4 at 527:6-529:20 (Broekhuizen, noting
that “We are kind of overriding nature because . . . there are usually signals at this time that
suppress uterine activity”); Tr. Vol. 5 at 15:20 (Creinin, “We have to give very high doses of
medicines, much higher than you would give at term, just because we are trying to override the
fact that the uterus doesn’t want to do this process. So you have to make the uterus contract
so strongly that it can break apart”); Tr. Vol. 11 at 1777:12-1778:9 (Chasen); see also Tr. Vol.
6 at 948:3-9, 950:5-15 (Bowes). But see Tr. Vol. 7 at 1093:1-7 (Sprang, testifying induction is
more natural); Tr. Vol. 9 at 1391:21-1392:19 (Cook).

An induction abortion takes anywhere from 6 to 48 hours to complete, and in ten
percent of inductions, the woman must also undergo a D&E to remove unexpelled matter from
the uterus (usually the placenta). Tr. Vol. 3 at 409:18-410:9, 414:3-7 (Doe, stating that most
inductions occur within 24 hours and noting complications); Tr. Vol. 4 at 527:6-532:13
(Broekhuizen, giving range of time as 8 to 72 hours, and discussing possible complications
requiring subsequent D&E); Tr. Vol. 5 at 715:8-24 (Creinin); Tr. Vol. 8 at 1268:18-21,
1287:19-1289:5 (Shadigian) (stating that most inductions take place between 4 and 24 hours
but can take up to 2 and a half days). Because an induction requires around-the-clock
monitoring for at least 24 hours, these abortions can take place only in a hospital setting. Tr.
Vol. 1 at 45:20-46:7 (Paul); Tr. Vol. 4 at 526:8-527:2 (Broekhuizen).

An induction is more likely to result in the delivery of an intact fetus, so when a fetal
autopsy might be needed, doctors will recommend this procedure. Tr. Vol. 3 at 408:14-409:3
(Doe); Tr. Vol. 9 at 1399:11-1400:4 (Cook). However, if the induction takes too long to

complete, the fetal tissue breaks down and becomes unuseable for medical study. Tr. Vol. 11
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at 1758:7-19 (Chasen).
3. Hysterotomy and Hysterectomy
Two other methods of second trimester abortion are also available, but are very rarely
used. A hysterotomy, like a caesarean delivery, involves the surgical removal of the fetus
through an incision in the uterus, and a hysterectomy involves the removal of the woman’s
entire uterus. Tr. Vol. 1 at 46:8-47:2 (Paul); Exh. 7 (table 18, indicating these procedures
make up .01% of all abortions and .07% of all second trimester abortions).
Both of these procedures are considered major surgery and are not recommended
except in the case of extreme emergency. See also, e.g., Tr. Vol. 1 at 82:9-12 (Paul, noting
that hysterotomy and hysterectomy are not really options because of their high rate of mortality
and morbidity); Tr. Vol. 11 at 1767:6-1768:4 (Chasen, stating that hysterotomy and
hysterectomy should only be used when fetus must be delivered immediately to save the life or
health of the woman); Tr. Vol. 6 at 972:6-8 (Bowes).
B. Contested Abortion Procedure
The government argues that none of these previously-described procedures (1st
trimester abortion procedures, D&E, induction, hysterotomy, or hysterectomy) are banned by
the Act. Rather, the Act prohibits a specific second trimester abortion technique, which the
Act refers to as “partial-birth abortion.”
1. The Act
The Act defines “partial-birth abortion” as:

an abortion in which a physician deliberately and intentionally vaginally delivers
a living, unborn child until either the entire baby’s head is outside the body of the
mother, or any part of the baby’s trunk past the navel is outside the body of the
mother and only the head remains inside the womb, for the purpose of
performing an overt act (usually the puncturing of the back of the child’s skull and
removing the baby’s brains) that the person knows will kill the partially delivered
infant, performs this act, and then completes delivery of the dead infant.

Act 8§ 2(1); see also 18 U.S.C. § 1531(b) (statutory definition). The term “partial-birth

abortion,” however, is neither recognized in the medical literature nor used by physicians who

routinely perform second trimester abortions. See, e.g., Tr. Vol. 2 at 200:23-201:4 (Sheehan);

Tr. Vol. 3 at 420:23-421:2 (Doe); but see Tr. Vol. 6 at 901:5-19 (Bowes); Tr. Vol. 8 at
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1219:23-1220:8 (Shadigian); Tr. Vol. 9 at 1386:7-1387:7 (Cook) (arguing “partial-birth
abortion” is a medically recognized term). The language of the Act obviously omits any
reference to D&X, D&E, or “intact” extraction.

2. Dr. Haskell and ACOG

The debate over this procedure appears to have been initiated by a presentation given
by Dr. Marvin Haskell in 1992 before the National Abortion Federation (“NAF”). See Partial-
Birth Abortion Ban Act of 2002: Hearing on H.R. 4965 before the Subcomm. on the
Constitution of the House Comm. on the Judiciary, 107th Cong. 2nd Sess at 127-34 (2002)
(“Record Exh. C”) (copy of article).® In that presentation, Dr. Haskell outlined a variant on D&E
abortions in which the fetus was removed either intact or nearly intact rather than through
disarticulation.'® To distinguish this variant from the standard D&E by disarticulation, Dr.
Haskell coined the term “D&X,” or “dilation and extraction.” Id. at 127.

Dr. Haskell described a procedure in which 1) the woman’s cervix is dilated through the
use of up to 20-30 osmotic dilators over a two-day period; 2) the physician inserts forceps into
the woman’s uterus and, if the fetus is not presented in a breech position (feet first), the
physician performs an “internal podalic version” of the fetus and inverts the fetus so that it is
presenting in a breech position; 3) the fetus is extracted intact through the cervix and vagina
until its head, or calvarium, is lodged at the cervical opening, or os; and 4) the physician
inserts scissors and a suction cannula into the fetus’ skull and drains brain tissue from the
calvarium, which causes the calvarium to collapse to the point at which it can be extracted
from the uterus. Record Exh. C at 129-131; see also, e.g., Tr. Vol. 8 at 1219:12-1220:4
(Shadigian), Tr. Vol. 9 at 1386:7-1387:7 (Cook).

In response to the subsequent debate over this procedure, the American College of

Obstetricians and Gynecologists (“ACOG”) subsequently coined the term “intact D&X,” which

9The court takes judicial notice of this article’s inclusion in the Congressional Record, but
notes also that the article itself was not introduced into evidence at trial.

10While Dr. Haskell first outlined this procedure in1992, other physicians testified thatthey

have practiced some version of intact extraction since the 1970s. Tr. Vol. 2 at 187:15-19
(Sheehan); Tr. Vol. 4 at 584:16-585:3 (Broekhuizen).

9
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was defined as: 1) deliberate dilation of the cervix, usually over a sequence of days, 2) internal
podalic version of the fetus to a breech position; 3) breech extraction of the fetus up to the
calvarium, and 4) the extraction of the fetal cranial contents to permit vaginal delivery of a
dead, intact fetus. Cain Depo. 164:8-166:17; Exh. 3; see also, e.g., Tr. Vol. 5 at 735:8-736:2
(Creinin).
3. Trial Testimony

At trial, plaintiffs presented the testimony of a number of physicians who perform D&E
abortions by procedures which they believe might violate the Act. Several physicians report
that occasionally while performing a D&E, they encounter a situation where they believe it will
be possible to remove the fetus either intact or largely intact. This occurs when the woman’s
cervix is dilated to such a degree that the fetus can be extracted up to the head, in either one
or two “passes” with the forceps. The potential for a largely intact removal cannot be
ascertained until the surgical procedure has already begun, and depends primarily on how the
cervix presents at the commencement of the procedure. Tr. Vol. 1 at 67:24-68:1, 71:17-24
(Paul); Tr. Vol. 2 at 205:16-24, 206:5-13 (Sheehan); Tr. Vol. 3 at 406:24-407:11 (Doe); Tr.
Vol. 5 at 784:-786:23 (Creinin); Tr. Vol. 5 at 815:3-816:22, 818:18-21(Westhoff).

The number of times this occurs varied per doctor, but ranged from between 5% to
33% of all D&Es performed, with most doctors reporting occurrences of around 5-15% of the
time.!* Tr. Vol. 1 at 71:8-19 (Paul, estimating 5-10%); Tr. Vol. 2 at 188:13-12 (Sheehan,
reporting approximately 20% the week before); Tr. Vol. 3 at 406:10-16 (Doe, estimating 15-
20%).

Notably, since Dr. Haskell's paper and presentation, the process has evolved. While
some physicians perform abortions in this circumstance using the four steps outlined by
ACOG or Dr. Haskell, many others do not.

Some physicians insert up to 25 osmotic dilators over a two day period (known as

11Dr. Sheehan and Dr. Creinin reported that an intact D&E occurred less than 1% of the
time, but they were reporting incidents where the entire fetus, including the head, was removed
intact. Tr. Vol. 2 at 271:20-272:8 (Sheehan); Tr. Vol. 4 at 784:19-786:19 (Creinin).

10
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“serial dilation”) to increase the likelihood of an intact D&E, while others simply proceed as
they do for a standard D&E by disarticulation. Some physicians perform podalic version,
while others do not. Some physicians puncture the calvarium and suction out the cranial
contents, others disarticulate the calvarium and crush it with forceps before extraction, while
yet others use forceps to collapse the calvarium while it is still attached. See, e.qg., Tr. Vol. 1
69:22-70:6, 78:25-79:7 (Paul, who collapses the attached skull with forceps or disarticulates
at the neck); Tr. Vol. 2 at 184:15-17, 193:22-24 (Sheehan, who does same, and does not
perform podalic version); Tr. Vol. 3 at 405:19-406:9 (Doe, who disarticulates calvarium and
crushes with forceps, and sometimes performs podalic version); Tr. Vol. 4 at 516:8-24, 523:1-
524:10, 589:23-590:1, 615:7-13 (Broekhuizen, who sometimes practices serial dilation,
sometimes performs podalic version when grasping for fetal part, and punctures calvarium);
Tr. Vol. 4 at 668:18-669:19, 680:11-681:1 (Creinin, who performs podalic version and
punctures or disarticulates calvarium); Tr. Vol. 5 at 801:22-802:3 (Westhoff, who punctures
calvarium); Tr. Vol. 11 at 1718:4-1725:10 (Chasen, who uses up to 25 dilators, performs
podalic version, and punctures calvarium).

Furthermore, although Dr. Haskell inserted scissors or trocars by touch, all of the
physicians who testified stated that they could see the insertion point, either directly or through
ultrasound, before any insertions were made. Tr. Vol. 1 at 67:6-7 (Paul); Tr. Vol. 1 at 168:6-13
(Sheehan); Tr. Vol. 3 at 403:16-19 (Doe); Tr. Vol. 4 at 632:2-8, 638:18-640:7 (Broekhuizen);
Tr. Vol. 4 at 682:14-19 (Creinin); Tr. Vol. 5 at 801:25-802:5, 818:8-11 (Westhoff); Tr. Vol. 11
at 1722:10-13 (Chasen).

Most significantly, all of the testifying physicians who have performed intact extractions
refer to this procedure as a variant of D&E, and not as an entirely separate procedure. See,
e.g., Tr. Vol 1 at 44:14-45:14 (Paul); Tr. Vol. 2 at 188:20-189:2, 205:16-13 (Sheehan); Tr. Vol.
3 at 406:17-23 (Doe); Tr. Vol. 11 at 1721:16-23, 1723:4-1724:21 (Chasen). The only
physicians who referred to it as a separate procedure were witnesses who had never
performed the procedure. Tr. Vol. 6 at 959:10-960:3 (Bowes); Tr. Vol. 7 at 1034:8-1035:21,
1094:5-8 (Sprang); Tr. Vol. 8 at 1214:3-1215:3, 1232:14-1233:7 (Shadigian); Tr. Vol. 9 at
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1374:4-9, 1380:7-18, 1389:8-13 (Cook). Accordingly, the court will refer to the procedure
throughout this order as “intact D&E.”

Il. LEGAL FRAMEWORK

As noted, this case involves an issue similar to that confronted by the Supreme Court in
Stenberg. In 1997, Dr. Leroy Carhart, a medical doctor who provides late-term abortions,
sought a preliminary injunction enjoining Nebraska’s “partial-birth abortion” law. Carhart
argued that the state’s ban subjected women seeking abortions to a significantly greater risk
of injury or death than would be the case if he were permitted to perform the banned
procedure. The United States District Court for the District of Nebraska granted Carhart’s
request for a permanent injunction, and the Eighth Circuit affirmed.

The United States Supreme Court subsequently granted certiorari in 2000. Stenberg,
530 U.S. at 914. Before evaluating the Nebraska statute, the Court reiterated the standards
for evaluating abortion regulations and restrictions set forth by the Court previously in Roe v.
Wade, 410 U.S. 113 (1973), and Planned Parenthood of Southeastern Pa. v. Casey, 505
U.S. 833 (1992), as follows:

Q) Prior to viability, a woman has a constitutional right to choose to

terminate her pregnancy. Id. at 921. And, while the state has interests in
protecting the health of the mother and the potentiality of human life, see
id., “[the State’s interest in regulating abortion previability is considerably
weaker than postviability.” Id. at 930. Prior to viability, a law that places
an “undue burden” on a woman’s decision to terminate her pregnancy is
unconstitutional. Id. at 921.

(2 Subsequent to viability, the state may regulate and even proscribe
abortion “except where it is necessary, in appropriate medical judgment,
for the preservation of the life or health of the mother.” Id. (citations
omitted).

The Stenberg Court subsequently held that the Nebraska statute violated the
Fourteenth Amendment on two different bases. First, it concluded that the Nebraska statute
was unconstitutional because it lacked any exception for the preservation of the health of the
mother. See id. at 930-32. Second, it concluded that the state law placed an undue burden

on a woman seeking a previability abortion. See id. at 945.

12




United States District Court

For the Northern District of California

© 00O N o o b~ W N P

L e O o =
N~ o 00 M W N Rk O

o
© o

N N DN DN D N N N DN
o N o o~ W N P, O

M. PROCEDURAL HISTORY

Approximately three years after the Supreme Court decided Stenberg, the 108th
Congress passed the final version of the Act, which President George W. Bush signed into
law on November 5, 2003. Plaintiffs filed the instant lawsuit, claiming that the Act violates their
Fifth Amendment due process rights. At or around the same time that plaintiffs filed their
lawsuit with this court, plaintiffs National Abortion Federation, et al., and Dr. Leroy Carhart,
plaintiff in the Stenberg case, and other physicians, filed similar lawsuits challenging the Act in
the United States District Courts for the Southern District of New York (“New York court”) and
the District of Nebraska (“Nebraska court”), respectively. See National Abortion Federation
v. Ashcroft, No. 03-8695 RCC (S.D.N.Y.); Carhart v. Ashcroft, No. 4:03CV3385 (D. Neb.).

On November 6, 2003, one day after the President signed the Act into law, this court
issued an injunction temporarily enjoining enforcement of the Act. The New York and
Nebraska courts also temporarily enjoined enforcement of the Act.

At the request of the Attorney General (“the government”), the hearing on the plaintiffs’
motion for a preliminary injunction was merged with the trial on the merits, and with the
government’s consent, the matter was continued for approximately 120 days during which the
parties engaged in expedited discovery and trial preparation. On March 19, 2004, the court
extended the temporary restraining order to a reasonable time after trial on the merits, for
preparation of the instant findings of fact and conclusions of law. Subsequently, on March 29,
2004, the bench trial in this case commenced, lasting approximately three weeks.

In addition to the sizeable Congressional Record submitted by both parties, this court
heard testimony from a total of thirteen expert witnesses, and reviewed the deposition
testimony of an additional six expert witnesses.

ISSUES

Plaintiffs contend that the Act is unconstitutional, for the following reasons:

(1) the Act places an undue burden on a woman'’s right to choose;

(2) the Act is impermissibly vague because it fails to clearly define the prohibited

medical procedures, thereby depriving physicians of fair notice and encouraging
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arbitrary enforcement;
(3) the Act’s failure to provide an exception for the health of the mother violates a
woman’s Fifth Amendment due process rights as set forth by the Supreme Court in
Casey and Stenberg; and
(4) the Act violates a woman’s due process right to bodily integrity.*?
DISCUSSION
l. STANDARD OF REVIEW

The 108th Congress made numerous findings in support of the Act. The
government argues that this court must afford those findings substantial deference, while the

plaintiffs, on the other hand, contend that this court need not accord the findings any
deference. However, the congressional findings, the deference afforded them, and their
interplay with the trial evidence in this case, are relevant primarily with respect to the issue
regarding the necessity of a health exception, and are therefore discussed in the context of
this court’s findings and conclusions in that section below.

The other issues involving the construction and validity of the Act: whether the Act
places an undue burden on a woman'’s right to choose, and the alleged vagueness of the Act,
are issues of law, which this court reviews de novo. See, e.g., Taylor v. Delatoore, 281 F.3d
844, 847 (9th Cir. 2002); Free Speech Coalition v. Reno, 198 F.3d 1083, 1090 (9th Cir.
1999) (construction and constitutionality of statute are issues of law reviewed de novo).
Accordingly, both plaintiffs and the government agree that this court “is tasked with
independently determining . . . the [constitutional] validity of the [A]ct.” See Government's
January 30, 2004 reply brief at 10; see also March 1, 2004 amicus brief at 8 (“this Court must
make an independent legal judgment regarding whether the applicable law unduly burdens [a
woman'’s right to terminate her pregnancy]”).

The court, therefore, discusses first the issues of undue burden and vagueness, setting

forth its findings and conclusions on the issues, and subsequently, turns to the necessity of a

12Because the court finds the Act unconstitutional on the three preceding grounds, it
declines to reach this issue.
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health exception. In the section regarding the health exception, the court sets forth its findings
of fact based on the trial evidence, and then discusses the legislative history of the Act and the
record before Congress supporting the congressional findings. The court then provides its
conclusion regarding the deference to be afforded the congressional findings, and its
conclusions of law, based on the congressional findings and the evidence before this court,
regarding the necessity of a health exception.

Il. UNDUE BURDEN

A. Introduction
In Stenberg, one of the two bases for the Supreme Court’s holding that the Nebraska

statute was unconstitutional was that the statute “impose[d] an undue burden on a woman’s
ability to choose a D&E abortion, thereby unduly burdening the right to choose abortion itself.”
Stenberg, 530 U.S. at 930 (citing Casey, 505 U.S. at 874).

The Court noted that an undue burden is created by a law that “has the purpose or
effect of placing a substantial obstacle in the path of a woman seeking an abortion of a
nonviable fetus.” Id. at 921. It subsequently held that Nebraska'’s partial-birth abortion ban
posed an unconstitutional undue burden on a woman’s decision because the language of the
statute was broad enough that it could be interpreted to include a ban on previability D&ES,
the most common second trimester abortion procedure, thereby unconstitutionally placing an
obstacle in the path of a woman seeking a previability second trimester abortion. Id. at 945.

B. Parties’ Positions

Plaintiffs claim that, similar to the Nebraska statute in Stenberg, the Act here poses an
undue burden on a woman'’s decision to have an abortion prior to viability. Plaintiffs contend
that the Act likewise bans other safe second trimester procedures, including D&E and
induction abortions. They argue that the definition of “partial-birth abortion” in the Act is so
broad that any abortion performed by the two safest, most common abortion procedures used
in the second trimester of pregnancy, prior to fetal viability — D&E and induction — could

proceed so as to violate the Act. Accordingly, plaintiffs assert that the Act is unconstitutional

as a matter of law.
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Moreover, plaintiffs contend that regardless of any interpretation that the government
may advance regarding the procedures banned by the Act, the court must follow the language
of the definition of “partial-birth abortion” in the Act. Stenberg, 530 U.S. at 942 (rejecting
Nebraska Attorney General’s suggestion that the term “partial-birth abortion” is “ordinarily
associated with the [intact D&E] procedure” because “[w]hen a statute includes an explicit
definition, we must follow that definition even if it varies from that term’s ordinary meaning”);
see also Reno v. ACLU, 521 U.S. 844, 884 n.49 (1997) (federal courts lack the authority to
rewrite a statute to conform it to constitutional requirements).

The government, on the other hand, devoted very little attention to the undue burden
issue at trial and in its pre-trial and post-trial submissions to the court. That was in spite of this
court’s conclusion in its order temporarily enjoining the Act that “the scope of the Act may
impermissibly encompass [all] D&E procedures and thus impose an undue burden on a
woman’s right to choose.” See November 7, 2003 Order.

Instead, as it did in its papers in opposition to the temporary restraining order, the
government continues to mistakenly conflate plaintiffs’ undue burden challenge with the issue
of vagueness. The government’s position is simply that Congress intended to ban only intact
D&Es, and that the Act is not vague and should be interpreted to apply only to intact D&E
abortions -- not to D&ESs by disarticulation, inductions, or other abortion procedures.
Therefore, according to the government, there can be no undue burden.

The government’s approach, however, ignores the fact that the two issues, while
somewhat related, are nevertheless distinct. The Act may be unduly burdensome under
Casey, yet not unconstitutionally vague. For example, this court could find that the Act was
sufficiently specific regarding the description of the conduct that violates the Act; however, at
the same time, the court could conclude that the prohibited conduct may be interpreted to
encompass other safe second trimester abortion procedures besides intact D&E.
Accordingly, the court rejects the government’s framework for analyzing the undue burden

issue.
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C. Legal Background

The government misconstrues the test regarding undue burden, narrowing the inquiry to
whether the regulation poses a “significant threat to the . . . health of a woman.” However, as
the Supreme Court noted in Stenberg, “[a]n ‘undue burdenis . . . shorthand for the conclusion
that a state regulation has the purpose or effect of placing a substantial obstacle in the path of
a woman seeking an abortion of a nonviable fetus.” 530 U.S. at 921 (quoting Casey, 505
U.S. at 877).

The Nebraska statute at issue in Stenberg proscribed:

deliberately and intentionally delivering into the vagina a living unborn child, or a

substantial portion thereof, for the purpose of performing a procedure that the

person performing such procedure knows will kill the unborn child.

530 U.S. at 938 (quoting Neb. Rev. Stat. Ann. § 28-326(9) (Supp. 1999)).

The state of Nebraska agreed that the statute would impose an undue burden if it
applied to the more commonly used D&E procedure as well as to the intact D&E procedure.
Id. at 938. However, the state argued that the statute’s aim was to ban intact D&E and that the
statute differentiated between D&E and intact D&E.

The Supreme Court, however, rejected the state’s arguments. The Court held that

regardless of the statute’s “aim,” “its language makes clear that [in addition to intact D&E], it
also covers a much broader category of procedures.” Id. at 939. It noted that “[t]he language
[of the statute] does not track the medical differences between D&E and [intact D&E] — though
it would have been a simple matter . . . to provide an exception for the performance of D&E
and other abortion procedures.” 1d.

Moreover, that the state of Nebraska “generally intended to bar intact D&E” could be
correct, but according to the Supreme Court was “irrelevant.” Id. at 939. Instead, the relevant
inquiry was “whether the law was intended to apply only to [intact D&E].” Id. The Court noted
that “even were we to grant the [Nebraska] Attorney General’s views [regarding the aim of the
statute] substantial weight, [the Court] would still have to reject his interpretation [because] it

conflicts with the statutory language.” Id. at 942.

In holding that the statute constituted an undue burden, the Court further concluded that:
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[U]sing this law some . . . prosecutors. . . may choose to pursue physicians who

use D&E procedures, the most commonly used method for performing

previability second trimester abortions. All those who perform abortion

procedures using that method must fear prosecution, conviction, and

imprisonment. The result is an undue burden upon a woman'’s right to make an

abortion decision.
Id. at 945-46.

D. Stenberg: Comparison of Act’s Language to Nebraska Statute

In contrast to the Nebraska statute in Stenberg, the Act here forbids:

deliberately and intentionally vaginally deliver[ing] a living fetus until, in the case

of a head-first Eresentation, the entire fetal head is outside the body of the

mother, or, in the case of breech presentation, any part of the fetal trunk past the

navel is outside the body of the mother, for the purpose of performing an overt

act that the person knows will kill the partially delivered living fetus.

18 U.S.C. § 1531(b)(1)(A).

The government correctly notes that the language of the Act differs from the statute in
Stenberg in three respects: 1) the Act requires delivery of the fetus outside of the mother; 2)
the Act specifies the required protruding fetal parts; and 3) the Act proscribes an overt act
distinct from the completion of the delivery itself.

I Location of Delivered Fetus

While the Nebraska statute applied where the living fetus or a substantial portion
thereof was delivered “into the vagina,” the Act here specifies vaginal delivery “outside the
body of the mother.” Neb. Rev. Stat. § 28-326(9); 18 U.S.C. § 1531(b)(1)(A). The
government contends that the constitutional infirmities of the Nebraska statute are avoided
because D&Es by disarticulation, as compared to intact D&ES, are generally internal
dismemberment procedures, and, as the Act here does not apply to procedures performed
internally, it does not encompass D&Es by disarticulation.

ii. Fetal Parts

In Stenberg, the Nebraska statute required the delivery into the vagina of “a living
unborn child or substantial portion thereof.” Neb. Rev. Stat. § 28-326(9). The Supreme
Court took issue with this language, noting that it could

not understand how one could distinguish, using this language, between D&E
(where a foot or arm is drawn through the cervix) and [intact D&E] (where the
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body up to the head is drawn through the cervix). Evidence before the trial court

makes clear that D&E will often involve a physician pulling a “substantial portion”

of a living fetus, say, an arm or leg, into the vagina prior to the death of the fetus.
Stenberg, 530 U.S. at 938-39.

The Act, on the other hand, specifies vaginal delivery of “a living fetus until, in the case
of a head-first presentation, the entire fetal head is outside the body of the mother or in the
case of a breech presentation, any part of the fetal trunk past the navel is outside the body of
the mother.” 18 U.S.C. § 1531(b)(1)(A). The government likewise argues that inclusion of this
language avoids the constitutional infirmities in Stenberg because the Act provides “a specific
anatomic landmark.”

ii. Overt Act

The language of the Act regarding completion of the abortion also varies somewhat
from the Nebraska statute in Stenberg. In addition to defining the prohibited procedure, the
Act provides that the physician “perform[] the overt act, other than completion of delivery, that
kills the partially delivered living fetus.” 18 U.S.C. § 1531(b)(1)(B). In comparison, the
Nebraska statute defined the prohibited abortion procedure, and with respect to completion of
the abortion, provided that the procedure “does kill the unborn child.” Neb. Rev. Stat. § 28-
326(9).

The government argues that this further distinguishes the Act from the statute in
Stenberg. It argues that the language distinguishes intact D&Es from other procedures
because the specific act to kill the fetus must happen at a particular point and place in time.
According to the government, “the fact that during the course of a D&E [by disarticulation] or
induction, some ‘overt act’ is taken to kill a living fetus . . . does not render D&E or induction
unlawful” because the overt acts characteristic of the other procedures do not occur under the
other requirements specified by the Act.

E. Findings of Fact

This court concludes, however, based on the findings set forth below, that despite

linguistic differences between the Nebraska statute in Stenberg and the Act, the Act

nevertheless poses an undue burden on a woman'’s right to choose an abortion because the
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Act encompasses not only intact D&E procedures, but other previability D&E procedures and
possibly inductions as well, in violation of the Supreme Court’s holding.

Specifically, this court finds, based on the evidence before it, that:*

1. Like the Nebraska statute in Stenberg, the Act bans abortions performed
at any time during a pregnancy, regardless of gestational age or fetal viability. In fact,
Congress rejected alternatives and amendments to the Act that would have limited its
applicability to viable fetuses. See 149 Cong. Rec. S3600 (daily ed. March 12, 2003)
(statement of Sen. Feinstein); 149 Cong. Rec. H4939 (daily ed. June 4, 2003) (statement of
Rep. Greenwood); 149 Cong. Rec. H4948 (daily ed. June 4, 2003) (statement of Rep.
Baldwin).

2. In performing all D&Es, including D&Es by disarticulation, and inductions,
physicians “deliberately and intentionally” extract the fetus from the woman'’s uterus and
through her vagina. Tr. Vol. 1 at 76:19-21 (Paul); Tr. Vol. 2 at 200:23-201:4 (Sheehan); Tr.
Vol. 3 at 422:3-12 (Doe); Tr. Vol. 5 at 822:0-823:12 (Westhoff). Extraction of the fetus from
the uterus, if brought through the cervix and vagina (as opposed to through an incision in the
woman’s abdomen), is called a “vaginal delivery.” Tr. Vol. 1 at 75:20-76:5 (Paul); Tr. Vol. 3 at
421:6-11 (Doe); Tr. Vol. 5 at 822:20-823:12 (Westhoff).

3. The fetus may still have a detectable heartbeat or pulsating umbilical cord when the
uterine evacuation begins in any D&E or induction, and may be considered a “living fetus.” Tr.
Vol.1 at 67:3-11; 76:6-18 (Paul); Tr. Vol. 2 at 201:5-8 (Sheehan); Tr. Vol. 3 at 421:12-18
(Doe); Tr. Vol 5 at 822:20-823:12 (Westhoff); Tr. Vol. 11 at 1783:15-1786:3 (Chasen).

4. Plaintiffs’ and the government’s experts agree that in any D&E or induction, a living
fetus may be extracted in a breech presentation until some “part of the fetal trunk past the
navel is outside the body of the mother.” Tr. Vol. 6 at 945:17-21 (Bowes); Tr. Vol. 8 at
1283:17-20 (Shadigian); Lockwood Depo 235:16-24; Tr. Vol. 1 at 77:9-78:13 (Paul); Tr. Vol.

13As noted previously, the background and qualifications of the experts relied on by the
court for the findings that follow are setforth inthis court’s findings of fact regarding the necessity
of health exception.
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1 at 99:16-2; 201:9-16 (Sheehan); Tr. Vol. 2 at 281:22-282:3 (Drey); Tr. Vol. 3 at 405:4-12;
422:3-19 (Doe); Tr. Vol 4 at 521:2-15; 551:19-552:4 (Broekhuizen); Tr. VolIs. 4 & 5 at 678:23-
679:14; 784:3-786:18 (Creinin); Tr. Vol. 5 at 822:20-823:12 (Westhoff); Tr. Vol. 11 at
1783:15-1786:3 (Chasen).

5. In a D&E, this may occur under a variety of scenarios, including when:

(A) on an initial pass into the uterus with forceps, the physician disarticulates a
small fetal part, which does not cause immediate demise, and then on a
subsequent pass, the fetus is brought out of the cervix past the fetal navel;
(B) on an initial pass into the uterus with forceps, the physician brings out a fetal
part — either attached to the rest of the fetus, or not — that is “part of the fetal
trunk past the navel,” but the extraction does not cause immediate demise;
(C) the physician extracts the fetus intact until the calvarium lodges at the internal
cervical opening; or
(D) the physician extracts the fetus intact until “part of the fetal trunk past the
navel is outside the woman’s body,” but it is not extracted so far that the
calvarium lodges at the cervical opening.
Tr. Vol. 1 at 77:9-78:13 (Paul); Tr. Vol. 2 at 201:9-202:1; 272:18-22 (Sheehan); Tr. Vol. 4 at
521:2-15; 551:1-18 (Broekhuizen); Tr. Vols. 4 & 5 at 681:8-16; 784:3-786:18 (Creinin); Tr.
Vol. 5 at 822:20-824:2 (Westhoff); Tr. Vol. 11 at 1783:15-1784:20 (Chasen).

6. In an induction, this may occur because fetal demise may not have occurred by the
time the fetus passes through the woman’s cervix and vagina, and is outside the body of the
woman past the fetal navel. Tr. Vol. 4 at 530:15-533:6 (Broekhuizen); Tr. Vol. 11 at 1784:21-
1786:3 (Chasen).

7. In any D&E or induction, if the fetus has been brought to the point “where any part of
the fetal trunk past the navel is outside the body of the mother” or “the entire fetal head is
outside the body of the mother,” a physician may then, in order to complete the abortion in the
safest manner, need to perform an “overt act,” short of completing delivery, that the physician

knows the fetus cannot survive, if it is still living, and that “kills” the fetus. Lockwood Depo.
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235:17-236:2; Tr. Vol. 1 at 79:8-16; 60:13-61:6; 69:22-25 (Paul); Tr. Vol. 3 at 422:3-19 (Doe);
Tr. Vol. 4 at 551:19-552:9 (Broekhuizen); Tr. Vol. 4 at 638:10-684:10 (Creinin); Tr. Vol. 11 at
1783:15-1786:3 (Chasen). This “overt act” may include disar